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meet together would make it possible the meeting. They contributed experi-
for all the fruit breeders at one loca- ence and ideas which made the meet-
tion to learn methodology from each ing successful. We are grateful to the
ot?er, re~ardless of the type of fruit Fruit Varieties Journal for publishing
wIth whIch each may work. the summaries of the papers pre-

When the idea of the meeting was sented. Credit is also due to Drs.

fi t . d th d A. D. Draper, H. W. Fogle J Rrs alre, e response was goo so McGrew D H Scott and T ' . d .
. d . Whkllh ,.., .vaner

we ?~gamze It. e t an ate Zwet who helped to organize this
partIcIpants and those who attended meeting.
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I. Introduction sent these out to cooperatives in other
Historically, breeders of vegetative- states for variety trials. The reactions

ly propagated fruit crops, such as from comm~r?Ial nurseryme~ were
apple, have simply released their new rather surpnsmg t? .us. With the
selections for propagation and distri- strong personal co~vlctIon that we had
bution without regard for control of ~ marketable varIety o~ considerable
such distribution or financial return mterest to growers -rt was a real
therefrom. In more recent years it shock to. understand that the larg.et
has become more common for nursery- com:nerclal n~rserymen. ~lthough dls-
men to purchase the rights for new playmg. a polite, verbal.mter~st, had
apple cultivars and then to patent really little or no. enthusIasm. m prop-
these selections on an exclusive basis. aga~m.g, promoting or selling such
Fruit breeders working for public in- varIetIes. It so?n becam~ obvious that
stitutions have made little if any use the real profit m the fruIt tree nursery
of the patent laws to cbntrol their business is the new, superior strains
new varieties, but some have arranged and varieties :whi~h an individual
outright sale of such new varieties to nursery c'fin maI~tam and promot~ on
private industry or have had some in- an. exclusIve basIs and sell at premIUm
formal relationship between a large prIces and we had no way to limitnursery. Even today the use of patent the. d~stribution of our scab iml?1~ne .

protection for other fruit varieties such var~etIes. Nur~erymen were unwIllIng
as peach, plum, apricot, nectarine, to mvest conslder'fible .money to pro-
etc., is quite uncommon. mote a new varIety If every other

.nursery could then take advantage of
For several years pr~or to the re- the demand and offer the same variety

lease .of °li,r ~rst ,scab ImmUne apple at a reduced price without expending
selection (Pnma, 1969) we had of- promotional costs. The only logical
fered 5 of our best selections as Coop solution for us was to take advantage
numbers for grower testing and had of the patent protection.
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II. Obtaining Plant Patents grant any exclusive licenses in order
The procedure is really not very to o?tain as wide a distribution as

difficult but due to the precise lan- possIble while at the ~ame time limit-
gua~e required and the advantage of mg the num~er of hcens~s so that
haVIng someone who knows the pro- the);' would s~ill ~ave su.fficient market
cedure we feel it is a good idea to avaI!able to Justify theIr cost of pro-
turn the whole procedure over to an motIon. We.also hav.e made it possible
experienced patent attorney. Average f,or our pnmary hcensees to sub-
expenses, for us, have been between hcense other commercial nurserymen
$1500 and $2000 per patent including for the sale, but not the propagation,
the patent fees, lawyers fees, and ad- of these varieties in order to further'
ministrative overhead. broaden the market base.

.In our particular case and especially Total sale of trees of each variety
smce there were three institutions in- and the royalty on such sales are re-
volved, we have assigned all patent ported annually to the Research Foun-
rights obtained under this project dation with provisions. in the li~ense
to the Purdue Research Foundation agreement for an audIt of the hcen-
which administers all patents assigned see's sales records if that should be
to Purdue University. The Research deemed necessary.
Foundation retains. a patent lawyer To date this system seems to be
and oth.e~ legal assIst~n.c~ and takes working reasonably well and I can
~he addI~Ional responsIbIlIty of dr~w- report that the sale of our new varie-
mg u~ lIcense agreements, collectIng ties is increasing yearly and that most
royaltIes, etc. .only out-of-pocket .eX- growers have been able to obtain the
penses are retamed ?y ~he FoundatIon varieties if ordered in reasonable time.
and the bal.al!ce .dIst~bu~ed. equally Our licensees seem pleased with the
to the partIcipatIl!g mstItutIons. It demand, and I believe they are also
should a,lso .be pomt~d out that the satisfied with the present arrange-
FoundatIon IS responsIble for the pro- mentssecution of any cases of patent in- .

fringement reported and fully intends IV' .\to exercise this right if the need arises. .ForeIgn Markets and DIstribution
We have spent much time trying

III. Domestic Use of Plant Patent to ~ormulate a policy on foreign mar-
Protection ketIng of our new apple varieties, and

have finally concluded that no single
.Once the plant patent has been ob- policy is possible.

tamed then the patent holder must
select some system of distribution of .It would seem much simpler, in
the protected variety. Such a system VIew of the confusing situations in
may be the actual propagation of trees other countries, to simply supply the
or the direct sale of propagating wood, material and forget it. This, however,
seed, etc., by the patent holder to any does not seem quite fair to our own
and all purchasers, or it may involve growers if we ask them to pay a roy-
an outright sale of propagation rights alty fee while giving the rights away
with or without assignment of patent free to other countries.
rights to a commercial nursery or seed .
house. In our particular case, we We have decIded, therefore, to han-
chose to retain the patent rights and dIe each individual country in the
to license selected nurseries to propa- manner which seems most compatible
gate and sell our new varieties on a with their laws and established cus-
royalty basis. We have chosen not to toms and with our own desires to
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maintain as much control as possible even the scientific cooperators from
and to return as much as possible bringing in material for testing if the
financially to the research project. breeder requires a nonpropagation

agreement. This phase of their law is
In t~e European Co~mon Market currently being reconsidered. Japan

Countnes (France, BelgIum, Holland, is another country where there are no
Germany, Denm~k. ~nd Engla~?) safeguards and here we are negotiat-
there are so~e mdIVI?Ual .legahtIes ing directly with one of the food proc-
suc~ as National. FruIt Tnals, etc., essors for an exclusive right on an an-
,,:,hich do establIsh somf;' breed.ers nual contract basis.
nghts but do not necessarily provIde
a base for royalty payments. There Finally, we are presently involved
are also negotiations presently under- in negotiations with Yugoslavia. We
way in these countries to establish were pleased to find that there are
plant patent protection and mutual no serious State Department objec-
reciprocity for respecting the other's tions or road blocks and that we could
patented material. There are also negotiate directly for the outright sale
some international negotiations under- of rights on a one time, cash on the
way with the United States which may barrel head deal for two of our va-
eventually lead to a treaty provid- rieties. The trees will be propagated
ing for this reciprocal protection for in state nurseries and distributed to
breeders in all of the countries con- cooperative farms throughout Yugo-
cerned. At present, the standard prac- slavia and also sold direct to Bulgaria.
tice seems to be to select the most V. Conclusions
honest progressive nurseryman in each .country and to individually negotiate In c~nclu.sIon, I c,an only report t~at
an agreement with him for propaga- there IS still consIderable. confusI.on
tion rights in return for his going and many .problems assocIated. w~th
through the patent procedure as your the protectI~n of new .apple ':ianetIes
representative with the hopes of a both dome~tIcally and m foreIgn mar-
minimal royalty payment. kets. In spIte of these problems, how-

ever, the use of plant patents domes-,
Most other countries have no pro- tically do offer certain clear cut ad-

tection of any kind and, in fact, the vantages. They offer some protection
free propagation of any and all varie- and incentive to the propagator which
ties seems to be the order of the day. results in better exposure and more
In some countries, like Italy, nothing widespread distribution and they also
can be protected a,nd. no one see~s to offer a continuing source of funds to
ev~n try. Austraha IS another mter- perpetuate the research program. This
estIng case where the laws of the coun-. t' I t t' h thtry forbid any exclusive arrangements IS essen Ia a a Ime w en 0 er
and any plant material sent into the sour~es of .researc.h funds are on the
country must be freely available to declIne or msufficient to meet the ex-
all. This effectively stifles importation panding costs of a vigorous research
by private industry but also prevents program.
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